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As the third part of this series of conferences questioning Human Rights in times of COVID that took place at the occasion
of the Chaire Francquie organized by the University Saint-Louis of Brussels, we welcome Professor Eva Brems with her
lecture: “Caught between a rock and a hard place: balancing human rights in times of COVID”. 

The professor starts out by recalling the different statements that have been established throughout the previous lessons.
One of these statements is that legal scholars are unreliable experts.

THERE IS NOT ONE FINAL ANSWER 
Professor Brems explains that in COVID times, we hear experts all the time and people expect to be reassured. But what
would happen if we ask legal experts, fundamental legal questions about COVID as “is it aligned with Human Rights?”.
The truth is that there is not any final answer. Nevertheless, we have agreed to create institutions to whom we have given
authority to formulate final answers. Therefore, we have accepted them as final since there was no further appeal against
the ruling of these institutions.

We have accepted that our final answers depend on the fact that institutions find new solutions or not. If we rephrase the
idea that legal scholars make unreliable experts it says there is an element of unpredictability in any human rights
assessment that we are trying to reduce while accepting inevitability. 



The balance metaphor 
For the proportionality test, it is not
unusual to use a balance metaphor. It
is a very prominent image that shows
that there is not one single right
answer but it is always a question of
balance between two rights : on one
scale, we put one human right, on the
other scale, we put the reason why
the government needs to restrict that
right. In times of Covid, we are
balancing between privacy right and
public health. The whole point of
Human Rights is that before anything
happens, the human right will always
weigh more. 

Professor Brems analyses two
judgments in French about the
maximum number of people admitted
in a religious service based on 
 Article 9  of the European
Convention on Human Rights. 

On the first judgement, the Court
ruled that the rule was
disproportionate because religious
activities were considered as being
the essential nature of the religious
freedom. Regarding the scale
metaphor, the freedom of religions
was heavier than the public health
protection especially because there
are already other measures in place
as the mandatory face masks, the
gel… Furthermore,  there is not a
particularly strong risk compared to
other situations. 

For the second decision, the Belgium
Council of State ruled that this
restriction was not disproportionate.

The component of the right that is
at stake or the importance of the
exercise of the right for applicant.
The seriousness of the interface
(Exceptions, Number of people
affected, Disproportionate burden
compared to others, Duration).
For the general interest you should
mention the state of the pandemic
or the degree of threat by practice
concerned. 
The degree of scrutiny that is
defined as the intensity of control
that the court will have. From
rationality over reasonableness to
less restrictive means test and
strict necessity. 

 Regarding the scale image, the
Council put more weight on the public
health and less on the religion
freedom for the reason that they judge
religious activities as being  too
dangerous for the public health.

By explaining those judgements,
Professor Brems demonstrated that
that there is not one and only way to
do a proportionality test.  The courts
can all assess the proportionality
differently, in their own way but they
are making choices while they are
doing this. 

Subsequently, Professor Brems
mentions selected types of arguments
and their relevance in the
proportionality assessment in times of
Covid:

THE
PROPORTIONALITY
TEST
 
Unless it is an absolute right for whom
a specific norm provides the
conditions under which that right can
be restricted, there are rarely specific
conditions provided for other
fundamental rights. The idea
underneath is that rights are not
absolute. Meaning they can be
restricted without every restriction
being automatically  considered  as a
violation. It will be examined case by
case. In fact, that’s why we need
lawyers and experts; to make the
distinction between an acceptable
restriction and an unacceptable
violation of a right. This examination
is usually done in a five-step test: 

1.     What is the scope of the right?
2.     Does the restriction interfere
with the right?
3.     Is there a legal basis? 
4.     Is there a legitimate aim?
5.     Is it necessary in a democratic
society? 

a.     Proportionality : is the
measure proportionate?
b.     Necessity: Is it even relevant
to interfere? 
c.     Tailoring: does this measure
go further than needed to reach
that goal? 

"The whole point of
Human Rights is that

before anything
happens, the human

right will always weigh
more"



THE ROLE OF THE
JUDICIARY 
In this COVID context, deference and crisis are
addressed. We ask ourselves the question: Is it a
situation in which we should give a lot of weight to the
politicians to do the hard thing or is it a situation where
we should be extra-vigilant to know if Human Rights are
being respected? A comparison with the financial crisis  
of 2007-2011 is helpful. What they have in common is
that they are both unprecedent and enormous crisis.
Also, very far-reaching measures restricting
fundamental rights to a very high degree were
implemented and some of those were assessed by the
European Court of Human Rights or the European
Committee of Social Rights.

The European committee of social rights mostly stands
for upholding Human Rights standards despite the
crisis. They consider the cumulative effects of the
measure on one person as it can emphasize the
vulnerability of a certain category of people and they 
 create an obligation for the government to know and be
aware of the full impact of the measure on vulnerable
groups of society. 

THE MARGIN OF
APPRECIATION
At the supranational level, one must not forget that the
European Court of Human Rights gives a wide margin
of appreciation to Member States depending on the
topic and the context. It shows the  unpredictability of
the Court as mentioned before. 

The European Court of Human Rights has dealt with a
lot of cases of austerity measures in time of crisis. They
accorded a quite wide margin of appreciation to the
States on account of “exceptional crisis”. The possible
existence of alternative solutions does not render the
contested legislation unjustified.  Moreover, a large
majority of cases ruled for no violation or even
“manifestly ill-founded”. 

An interesting exception is the case where this was not
about benefits or property but was about civil and
political rights. For the Financial crisis there was no
excuse for civil and political rights restrictions. There
are also situations where you can claim that some
people are carrying a much heavier burden than others.

Finally, it must be taken into account the impairment of
“the essence” of the right 



CONCLUSION
Ultimately, Professor Brems tackles the issue of
conflicting Human Rights. On the one hand the COVID
pandemic is a complex and also very easy case of
conflicting Human Rights. Here, we have human rights
on both sides of the balance. The governments have
these double binds: there is the obligation to take
enough measures to protect the right to health and the
right to life. In the same time, these measures should
not be too far and risking to be considered as violating
a human right. 

We have to be careful of the risk of the bathroom scale:
where you give importance to the weight of one and
only thing. What is often observed is that fact that there
are different results and  kind of reasoning depending
on the approach. 

 In COVID crisis, there are Human Rights on both sides
of the balance. In competing rights situation, there is a
preference for compromising solutions rather than
solutions that give more importance to a right than
another. In Covid times, on the one hand, the total
protection life/health would require extremely strong
restrictions and control. On the other hand, the total
freedom of movement, assembly would lead to many 
 deaths. Thus, most governments look for an
equilibrium, but do not find it at the same place and
some come close to the extremities.

Bottomline on conflicting rights, not only is it important
to acknowledge  all Human Rights involved but also to
apply proportionality reasoning. Of course, we should
avoid the bathroom scale by taking into account that
adopting restrictive measures is mandated by other
Human Rights when assessing interference with other
freedom rights. Also, when assessing positive
obligations, the question is not only: can the
government take more measures that would offer even
more protection? We should take freedom rights into
account. 
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